Rape as a UniqUe CRime UndeR domestiC Law
The importance of analyzing the offense of rape under domestic law is based not only on the fact that women's historic inferiority was not born on the battlefield. As explained above in chapter one, and as I explain further in this chapter, international law was shaped in light of national legal values, and vice versa. This chapter presents the complexities of the domestic offense of rape with respect to its development and the remnants of patriarchy still embedded in it, which have been preserved in many countries.
I first discuss the symbiotic relationship between international law and domestic law. This connection explains the significance of the study that I undertake in the remainder of the chapter about the way in which domestic law, first, chose to exclude rape, and subsequently, decided how to include sex and gender crimes. Domestic law will be examined from the social perspective and then from the legal perspective. Particular focus will be given to those crimes for which the domestic law has adopted a presumption that I have termed "the presumption of nonconsent".
The Nexus beTweeN INTerNaTIoNal law aNd NaTIoNal law
National law is both the background to and a source of international law in cases of lacunae in international law. For example, Article 21 (1) dispositivum) . In other words, it is permissible to alter it by consent of the states affected by a matter. Exceptions are certain cognate laws (jus cogens), from which it is not permissible to derogate. Although no complete agreement exists regarding which rules constitute "peremptory norms", there is no controversy that the list includes genocide, piracy torture, slave trade, war crimes, crimes against humanity and aggression. These crimes have always been prohibited because they are grave crimes threatening all of humanity. In this book, I argue that sex and gender crimes should also be considered part of this list. See also infra note 206. 84 However, note that it is not always possible to distinguish because the different sources overlap to a great extent. For example, in many cases, treaties adopted the rules of customary law. In this context, note that Article 38 of the Statute of the International Court of Justice (ICJ) also provides the sources of international law. It enumerates the following sources -international conventions, international custom, and "the general principles of law recognized by civilized nations. " 82 Because parties can set conditions to the applicability of customary law (unlike the principles of jus cogens), 83 in order to identify the law applicable to a given event, one must first determine whether the specific issue is subject to an agreement among the relevant states. In the absence of an agreement, one must look to the customary law and the principles of general law. 84 Article 38(1)(d) specifies that certain subsidiary sources are also applicable, specifically "judicial decisions" and the "teachings of the most highly qualified publicists". The expression "judicial decisions" includes the decisions of other international courts, but it also includes decisions of national courts related to international law. Significantly, as opposed to the first three sources of law, these subsidiary sources do not create international law, although the line distinguishing between the sources is not always clear.
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Another nexus between national and international law is found in Article 8(2)(e)(vi) of the Rome Statute, which subjects certain crimes of sexual violence to the ICC's jurisdiction if they are deemed "war crimes", even if the crimes are perpetrated in local or non-international armed conflicts:
